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PLAINTIFFS’ EMERGENCY MOTION FOR SPECIFIC PERFORM 
ORARY RESTRAINING O 
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Plaintiff, Scott Smith, hereby moves this Honjomble Court for a temporary restrainiitg 
outer and preliminary injunction. Plaintiff (“I Iomowner”) moves for specific performance of 


consisting of conducting a force 
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Homeowner until the resolution of all disputes pending bi 



Court. As grounds thc*e|ii : : 


wmmg 

.vc on his HOME granted a power of sale 
ich provided him “the right to bring a court 
wit or any other defense of Borrower to 
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stM n a t iv i n no aEf.ii n vitRia • y iri wm v 


Ivly 3t v 2018 ftt 1:00 P.M. A dopy of the sale dMc n^ocpiiblilhcdtyihc unction 
company used by Harmon Law Offices, P.C. (‘‘Hannon*) and verification of same from 
Harmon’s website* is attached hereto as Exhibit 1. 

3. Additionally, defendants' notices of sale are mailers of public record and have been 
published in newspapers local to the respective situs of the HOME. 

4. Defendants failed to respond or confirm that they would cancel the scheduled foreclosure 
sale upon the filing of the complaint or to permit a court to decide whether Homeowner 
was entitled to enjoin the scheduled sale. 

5. The injunction is requested to name Harmon as well as Commonwealth Auction 
Associates. Ihc. to ensure quality control and loss of recourse tor violations of th is 
Court's orders. Sees. e.g„ Mack v. Wells Famo Bank. N. A.. 88 Mass. App. C(. 664,669 l ~ 


670 (2015) ("Harmon's acts of... failing to advise Commonwealth that it was prohibited 
by the TRO from scheduling a foreclosure sale of Che property despite being prohibited 
by live preliminary injunction from conducting any such sale, arc troubling. These actions 


may not have risen to the level of contempt r . 


While Homeowner argues, in the ulLcmative, that he is entitled under traditional standards 


fbir "m likelihood of success OO the merits and irreparable injury. Ids 

primary argument is that such standards arc not applicable to his ease. Rullicr, the governing 
document is a mortgage contract, "ff]lne right to acquire, possess, and protect property includes 
the right to make reasonable conn acts, which shall be under ihe protection of the law." j|j| 
Opinion of Justices. 271 Mass. 59B (1930), Constitution Pt. 1, An. I. 
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As a matter < 







tlate (he terms of the contract arc to h 


as a mortgage, in which the 
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B^ntine fte ewmMmy power of ad. pursuant to paragntfi 22 of .to would 
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conclucte from reading its terms, that a foreclosure sale can be stopped as a matter of 
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to challenge a foreclosure sale 


say nothing about waiving due process or having to satisfy a high evidentiary threshold under 
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compromised conditions, in order to access the courts. Rather in order to invoke judicial 
oversight in advance of a non-judicial sab, the contract terms say only that a suit need be filed 
and reserve the mortgagor’s right to assert any defense to acceleration or sale. 

The construction of laws and contracts in the consumer protection context cun be 
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dramatically different than in the general commercial context. In die residential mortgage field, 
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a homeowner s iiclual knowledge or actual injury may be irrelevant where statutes are construed 


as stfM 


as strict liability statutes, 1 on an objective reasonableness standard. 2 or where the sophisticated 
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leod^pr o vrdbs adhesion contracts that,impose conditions precedent to acceleration and 
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1ILA clisolosuncs nil tins vainsiiai? |*w«i mM liypollictical average conBiin»r-a cortAuniawho is neither imriicnMy 
stcphisricwied nor paiticulMy date*.” In i e Cromwell, 461 tl.tt 99 (B*nfcr.D,Mai*2011) (Hillman, DaiArJ.), 
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Ifws extant that the defendants seek to lake advantage of the tarns of the 


OMNI contract and the power of sole. 

) Pursuant to paragraph 22 of their mortgage, the Homeowners, in permitting the 
extraordinary power of sale in the event ofadefaull, retained for their benefit “the right to 
brlMg a court Action to Anerttlte non-existence of * default or Any ether defense of 
Borrower to Acceleration and sale.” {emphasis added}. See, Compl. Ex. D This provision 
would make little sense if Upon bringing the contemplated court action a mortgagee was 
pent Jilted to proceed wiih the sale prior to the case being judicially reviewed and decided. 

Though the interpretation of paragraph 22 in this specific regard has yet to he considered 
hy any appellate authority, the Suprema Judicial Court has acknowledged its force in other 
contexts. In Pinti, far example, the court addressed the distinction between paragraph 22 of ihe 
Standard farm mortgage injudicial versus tionjudtciaj foreclosure states, “(Ijii Florida, a judicial 
foreclosure State, [paragraph 22] provides that a lender's right-to-cure notice must inform the 
borrower of “the rigitl to assert in the foreclosure, proceeding the non-existence of a default or 
any other defense of Borrower to acceleration and foreclosure (emphasis supplied). Emit v. 
Emi grant Morte. Co.. Inc.. 472 Mass, 226.237 n. 17 (2015), Whereas, in Mus-sachuserts, a 
ntmjudicial foreclosure Stole, the default provision in paragraph 22 requires a mortgagee to give 
notice of an alleged default and to “inform die plaintiffs of “the right to bring a court action to 
assert the non-existence of a default or any otlwr defense of [the plaintiffs] to acceleration and 


sale.’"’(emphasis supplied). Eiafa at 237-38, quoting, 


.367 Mass. 385, 


392-393 (1975). file foreclosure sale in ||Hi| lield to be void lor failing to strictly comply 
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with ihc power of sale, G. L. c. 183, §21, which required compliance “with the terms oflhe 



























































The procedural mechanics are such that consumers in judicial foreclosure states are 

■ 

spared from losing tide to their homes in die afaaaooB of due process and at opportunity to 

present any defenses they may have to a foreclosure sale. The non-judicial corollary to 
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essentially the same paragraph should not be any different Under historically traditional and 
ordinary circumstances, a mortgagee had to file a foreclosure lawsuit and undergo judicial 
scrutiny of its jurisdiction and authority to foreclose prior to any sale. "The power of sale 
“evolved in order to meet the increase of business transactions requiring loans and the desire to 
have a more Speedy process of foreclosing than was furnished by suit or entry." A.L Partridge, 
Deeds* Mortgages and Easements 301 (rev. ed.1932). See I F. Hilliard, Mortgages 119 (185b) 
("In consequence of the delays incident to Pie usual equity of redemption, a power of sale has 
now become a very frequent provision in deeds of mortgage..., (Hoivcvcr, the power] wilt be 
jealously watched, and declared void tor the slightest unfairness or excess Eaton v. Fannie 
Mac. 462 Moss. 569,580 n. 15 (2012). Simply put, consumers lacking a valid defense injudicial 
foreclosure stales may opt to do nothing and accept a judgment by default, whereas, in , : 
Massachusetts a nonjudicial foreclosure state— consumers lacking a valid defense agree, by 
contract, to rel ieve the mortgagee of the burden of filing a formal lawsuit T hus, the premise for 
granting a power of sale under nonjudicial procedures is that an unquestionable right to foreclose 
feUf yl wMM MMiMl litigation and tilings, and it is on thm basis that a 

consumer grants such an extraordinary power to ihe mortgagee. 

It is unreasonable and even illogical that a Massachusetts borrower would understand or 
intend that their rights he any Less favorable than those in other jurisdictions signing essentially 
the same form. Moreover* the ordinary consumer would not view as reasonable Ihe right to bring 






















































































110 P rcvcnt sale of their tome, on the one hand, while the sate was permitted to go 
' 0886 ^ tlficidcdp on the other. The ordinary consumer might even 
> a person before the completion of a criminal trial. The hanging analogy 
|ate one In a society and culture that equally holds lift, liberty, and land in ifie 
c.g.Cotuiltu^Pt 1 , Art. I* 

specifically deciding the issue, even (he Supreme Judicial Court has made the 
ion, in reaching the inevitable, logical conclusion, that Hie right to bring a court action 
Mines crucial contract right in circumstances where a valid defense exists, and that such a 
right would have little meaning if a sale were allowed to proceed ahead of final judgment 
concerning a mortgagor’s defenses. See. c.g., Pjnli at 241-242. The failure to bring a court 
action can have disastrous consequences for the mortgagor: if the mortgagor has a valid defense 
to the foreclosure sale going forward" Id. (emphasis added). In recognizing that a mortgagor’s 
defenses must be judicially reviewed and decided prior to a sate going forward for a mortgagor 

to have received the full benefits of her contract bargain, the High Court has, at a minimum, 

il.|l I if f j 1 fclj 11| i Ijl 111|| I ill I If 11 ill I Pi ll.|1|; ;||| jjj.rfl 

framed the issue siround a valid defense. 'Hie questions then, is whetltcr a mortgagor’s defenses 

must pass muster at the time of filing the action when document gathering and case preparation 
is compromised, and under the high evidentiary threshold of 'likelihood of success on the merits’ 
to warrant a preliminary injunction, or whether the act of filing suit, by itself, permits a 
mortgagor to convert a noirjudicial foreclosure tnto a judicial foreclosure to test the mortgagor’s 
(feijciises. 6 in the butler case, ordinary procedural tools such as motions to dismiss and for 


5 "All tom Jsce and #quu.l and Lav* certain rmtirul, ussential and TiimliLMiable right <. among. which may bo 

reckoned Lhc itglbt of ciyoying and defending ibeir lives awl libeni*i; chat ofap4,iuiuig» jxtt*ex$sing find puoiixiang 
property; in fine, that of &cekin$ and obtaining tlicir safeLv and happiness.'* 

4 Asia practical mumr of and ilnu priKcnt, phnaelciKisre law and the defense of a rnaitRagor's rights entail 
COttlpL** legal i«»iitt$,arxl vxhlmrimuus ti!iwfd« yalburiugaixl or^on/wini. I'oreclosure doftnec m iho contact oPil 
nonrjudliciall forcdosttiiv dix;t ml lend iiltfelf wdL U> satisfying the h:gjhi standard!; of ‘IdcdiJincid ofsucctMH cm tho 
|pi|p tin* short tinw frame 14 days' notice thru is lypicm tor n notice of side. A notice of foreclosure 




















































































































































































































































































































































a«3 available to screen out any invalid defenses 


Though perhaps novel* the question is not as difficult as it miQffcntflppw. To the extent 

1111 v 

ot statutory interpretation, the power of sale requires strict compliance. The ultimate controlling 
souk*,, bowtm, is the governing terms of the mortgage contract set forth under paragraph 22. 

10 paragraph 33 of the standard form mortgage does not trigger or con template a 

jij |i llj !j| l!ji | b |j!lj j|i m p Ijj §| hi jy| Ij M | j || §| !i !!|p lil §l| Pi| m||j| It ji| |§ §1 ^ 

court s equity powers to enjoin either party’s conduct The Homeowner in this action is merely 
seeking specific performance of his “right to bring a court action to assert (their] defense 10 
(a) sale.” The necessity of a preliminary injunction, therefore, is not derived from the te rms of 
paragraph 22, rather, ills derived from the defendants 1 breach of that provision of the mortgage 
contract that ought to have been honored at die outset, upon the filing of tiro case it bar. 

Paragraph 22 1 a not an absolute waiver ot judicial oversight where a mortgagor has defenses to 
assert. Permitting a sale to go forward prior to final judgment on a mortgagor's defenses to a 
sale would be putting the cart before the horse. To construe these toms otherwise would not 
only ignore the understandings of the ordinary consumer, bui it would further necessitate that 
consumers knowingly give up their constitutional rights to due process oflaw should they ever 
need to defend title to thei r home by challenging the right of sale. 

Therefore, in exchange for pledging their homes and granting the power of sale, the 
standard mortgages at issue reserved certain rights to consumers, such as the Homeowner, (o 
challenge the defendants' right to foreclose and to forestall a sale by the sole act of filing a court 

IliiM ||: j : |; t| f t II III I 


tnctn anna ima m wail msm .imaa im:* i h nzm 


sulu saw eljr i>i«vwlc» juiTiacni lane 6w homeowners tanaouice a qualiiictl and available foreclosure defense 
alien ucy, Hud leaves scant linn? fui airiuitgajjut’s kgal counsel to coi-duct records gathering, ofganizaliMi.. review. 
Legal research anti lodraft a oompkint and imhom for a restraining order, and to obtain necessary nllidnvits, allppor 
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restraining older should issue, this court must 



;und 3) whether there is a 


l > 710 (1990); Packing Industries Group Jmlie, 


3*M>Mbsjl 609,616-18 (1989); mid IMBwonft v. Mesa. Interscholastio Ath. Ass^m 20 
Mass. L llep. 740 (2006). The task for the motion juc%e is to Mance the risk of irreparable 
tiarm to the plaintiff and defendant "in light of [each] party^s chance of success on the merits" at 
trial. Id. at 617. "Only where the balance between these risks cuts in favor of the moving party 
m«y a preliminary injunction properiy issue." Id. Planned P arenthood League v, Operation 
MM* iMriNNi' |PFfW9 ,l0(fc S’ Ph^timlnd nstrics C3roup. Inc, y, Chenev . ' \ \V 


ill. 



For the reasons set forth above, Homeowner lias a likelihood of success on the merits of 

non-judicial sale by filing a court action, The power of sale 
is a mortgagee to proceed non-judicially with a foreclosure sale of 


his contract rights to fores- 


a me 


ililllllir thc CVC31t of a default. Theieipstliftlic mortgage, however, retain tor 
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due mortgagor die right to bring a oouit action to challenge the existence of a 
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*s right of sale. 

with a rum-judicial foreclosure sale of the 
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which affords him the option of duo process and Judicial oversight, A court action is the Only 
recourse to prevent the sale of Homeowner's HOME from occurring by potentially unscrupulous 
or negligent creditors. A court action fa the only retained right Homeowner has to balance the 
extraordinary power given to die defendant mortgagor. Damages ore inadequate to compensate 
Homeowner because die stress, ignominy, and public recordation of a foreclosure deed cannot be 

HXS SKHKEHHplSB|Gwm|HRBB 

unexperienced, and, moreover, because every piece of real estate fa unique, its deprivation is 
irreparable ns a matter of law (discussed, infra.). 

Defendants, on the other hand, would suffer no irreparable injury by a postponement of 
the sale and they are not entitled to equitable considerations in this regard having waived them 
by sleeping on their rights beyond applicable statutes of limitations (ntfm.) and unclean hands 
via fraud and misrepresentation (infra). 

IV. PLAINTIFFS HAVE L1KLIHQOD OF SUCCESS ON MERITS THAT NOTE 

AND MORTGAGE ARE VOIP AND UNENFORCEABLE WHERE 

STATUTES OF LIMITATION HAVE RUN 



Statutes of Limitations 

Kvcn if the Court determines that Homeowner does not have a likelihood of succeeding 
p« Ihe merits of his claim that the impending foreclosure sale fa unlawful because the underlying 
note lacked formation for failure to identify the lending party. Homeowner can prove that this 
III . . * s beyond two appl icable statute of limitations; 

1) the six-year SOL on the enforcement of the note under Art. 3 of the Mass, 
implementation of the UCC in Chap. 106; and, 

2) exercise of the power of srdc in the mortgage is time-burred by operation of law 
because of the provisions of the obsolete mortgage statute, 

6-year Statute <if Umitaihms under ihe UCC 
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ms pursuant to Ait 3 of die UCC. 
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a definite time must be i 
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***" .x year, after the teda* or da*, In fte aofcot. Ifs duedae I, ^ 

within six yerns after the accelerated due date." M.G.Lc. 106,|3-11*. ij 
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In Premier Capital LLCv. KMZ t Jitt?., a ease with similar facts as die present ease but 
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sin action to enforce a sealed promissory note was subject to the six-year statute oflimitai ions 
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Sovetmmg actions to enforce promissory notes, O. L c. 106, § 3-118. or lo tto twenty-year 
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sLuLUit? 01 umiianons governing actions ’\ipon contract under seal" G. L c.260, § L 464 Mass. 

. /' 

467 (1013), The SJC determined that the law of negotiable instruments applies equally to sealed 
end unsealed instruments. M at 473. "In light of Hie UCC's clearly stated purpose to provide » 
uniform statute ofl imitations for all actions under Ait. 3, we conclude that the omission of 


former §3-113 from the revised art. 3 has no hearing on Hie applicability of die statute of 
limitai ions set forth in G, L. c. 106, § 3-1l£, and that G. L. c. 106, § 3-11S, applies to all 


tMMt WFPmciits, seated and unsealed,” Premier Capital, MjC v KMZ. Hie.. 4641> 

H WHIBHF liffSjf 11 ayil ir ‘Hi' ; 1 

467,473 pOPJ^Gcncral Laws c, 106, § 3-118, takes (he place of all other statutes of 
limitations that might otherwise apply to negotiable instruments.’*). 
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*s mortgage loan (i||| the 

11 IiiiIMi mm ilill WBillH 


BlflHIIBniF t0 cdlCGl or oUjcrwi * c cnftwe f 

promissory- note expired. See, Complaint ffl20-34. In light of 1 lie unenforocahilrty of the 
p omissory note, and, defendant and ilidr predecessors having slept on their rights, defendants 
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no enforceable hr 


IS 


t obligation evidenced hy die subject promissory note. 
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ft mortgage 


value and is unenforceable, "fljtlw Jong been recognized 

ilitv.” Deutsche 



Federal NiiilMtgft. Aaa'n. 462 Mum. $69, 576, 578 n il (20121: Crowley v. Adams. 226Mass. 
SU2* $&$, 116 N.B. 241 (1917X Wolcott v. Winchester. 81 Mass. 461, 15 Gray 461 (1860X 
MfflWt V. Wilder. 77 Mass. 267,1 1 Gray 267,269-270 (1858). Accordingly, a mortgage is a 
device for providing security for a loan, but it does mot generally have a binding effect that 
survives its underlying obligation. Deutsche Bank, at 254. 

With respect to the defendants’ asserted right to foreclose on the Homeowner’s mortgage 
notwithstanding the absence of any underlying debt obligation, G. L. c. 260, § 33 “requires the 
holder of a mortgage to foreclose on the mortgage... before the secured debt is overdue by five 
Yews-” Deutsche Bank, at 257. ‘lie statute has never been interpreted to require satisfaction of 
a mortgage's underlying obligations before the mortgage becomes unenforceable." id. See also, 

IKKHU. 

comment (1997) ("The function of a mortgage is to employ an interest in real estate as security 
for the performance of some obligation— Unless it secures an obligation, a mortgage is u 
nullity"). u fT]he decisions d|th| cowl ijn years and centuries past provide support for the 
general proposition that, under our common law, a mortgage ultimately depends on connection 
with foe underlying debt for its enforceability.” Baton . 462 Mass, at 587-88. Therefore, 


more 
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than 5 years under Section 33, and because said debt obliniitUiM expired under G. T.. c. 106, § 3- 








































A power of sale in any mortgage of real estate 


such mortgage after the expiration of ...5 years from the expiration of the 
1 -»- ^ M.G.L c, 260,133. “[T]hc common meaning of die 
lie mortgage" is the date on which the underlying debt is due because a 
k"™ 8 its v « allt >' from the debt (hat it secures ” Deutsche Bank Nat 1 I Tr. Co. v 

atal.LLC, 471 Mass. 248,254 (2015). 
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: forth In the Complaint, Homeowner's loan was accelerated more than 5 years ago. 

r’s mortgage loan, the maturity date of the mortgage loan was 
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accelerated from February 1,2036 to a dale prior to January 31,2012. See, Complaint 20-34. 

r’s note, neither the 
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2d of Contracts, g 9. On or about April 4,200J, Mowing an noquisiti 
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mEfmry umdiwc party to tum»S 

’There roust be at least two ponies to a contract, a promisor and a promisee. Restart 

v ~ 63 : ilii li 
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known as “Washington Mutual Bunk, FA* c 
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name to ‘Washington Mutual Banlt. w On April 4,2005, as a result of the merger and name 
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change, from April 4,2005 to the present day, thaw has never been another legal entity formed 

Miiil: Ii i ll' llil l turn! : 

using the name of Washington Mutual Boitk, FA." Sffi, £4L> WashtagKm Mutual. loc. Item 19- 
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On or nbout January 24,2006, an attempt was made to form a contract (i.e., die Promissory 

^Ote) between Homeowner and Washington Mutual Bank, FA, On or about January 24,2006, 
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holder of Homeowner’s mortgage loan when It purchased the assets of Washington Mutual 
Bank in a receivership action. Not only has Chase has failed and refused ai every stage and 
opportunity m substantiate its claims, but it has actively danced around the issue and 
concealed known documents 1ft its possession that could verify whether Homeowner’s 
mortgage loan was included in the assets purchased. See. Complaint, 35-60. Moreover, 
^ ^ Public domain proves that Washington Mutual Bank securitized the 
Homeowner’s mortgage loan. Complaint, Uf 38-43. 


The holding of iasmont was that |G. L. c.J 93 A prohibits 'the origination of a home 
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In a first mortgage, such as the subject mortgage loan, secured by a consumer's primary 


more than 6.5 
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percentage points, the average prime offer rate, shall constitute a flight moripge loan 


In the case of any other transaction in which the rate may vary at any 
lime during the term of the loan for any reason, the interest charged on the 
transaction at the maximum rate that may be charged during the term of 
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Whereas the rale in effect at consummation was 4.44% (1 year constant US Treasury maturities) 

|i|||, '|jij ||||jk m lij,. m %: lilt,.%• % .'l|||| % % 

and the APOR as of January2006 was 6.212%, adding the high-cost mortgage margin of 6.5 

percentage points yields a high-cost threshold of 12.712%. In other words, if the maximum 
interest rate permissible under the Promissory Note can exceed 12.712%, then it constitutes a 

high-cost mortgage loan. As set forth in the Complaint, the APOR need only reach or exceed 
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Promissory Note to permit an effective rate of interest in excess of 12.712%. Sec;, Complaint, J 
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12,712%, thug constituting a high-cost mortgage loan. 

As a iiigh-oost mortgage loan, the subject Promissoty Note is illegal and unenforceable 
for failure to make required disclosures under high-cost mortgage loan regulations, the failure to 
provide counseling lo the Homeowner concerning the sane, and permitting characteristics, such 
as balloon payments and prepayment penalties, that are prohibited by law governing high-cost 
mortgage loans. Ss& e.g., 5 USCS § 1639. 

1X - PLAINTIFFS HAVE UKliH OOP OF SUCCESS ON MERITS THAT DUE 
Ifl.ACCQUNTTNC ERRORS THERE WAS NO E VENT OF DEFAULT AND 

WERE muun ANI> FAIT.F.TV TO 

TT]hc obligor shall have the right to rescind the transaction until midnight of the third 
business day following the consummation of the transaction or the delivery of die information 
and rescission forms required under this section together with a statement containing the material 
disclosures required by this chapter, whichever is later... No finance or other charge shall begin 
to accrue on any such transaction until the termination of the rescission period provided for in 
this section, 1 ’' M.G.L eh. HOD, s, 10(a), 

Following the closing date of January 24,2006, neither Chase, nor any purported 
predecessor holders or creditors cured the &i hires to provide material disclosures to l lomcowner, 
including the provision of accurate disclosures of the APR and finance charges within tolerable 

rf ||' | , ; 1 i| 1 ■ 

limits, and the provision of the Troth-In -I ending disclosure lo Maria Smilh (the co-inorgagar). 

ith was never provided witli a copy of the Trolh-hi-Lending disclosure. A copy of the 
upon Maria Smilh the right to cancel within a period of time following luer 

£ «s attached to the Complaint as "EXHIBIT H". 


Illii,: , ' !ii il. 


i 

































































overpayments on 





i a result of the overcharges 


of sale, in tact, never < 



M.O.L.C. MOD»£ 10(a). To 


not 



1 6 notice of defau lt were false and the notic 




linnet with foreclosure 
losurc. 



L. c. 244, § 35A(h)(4) and| 

G.L. ch. 244, sec. 35A and paragraph 22 of' 
d right to cure < 


£g> i !."gr> 472 Mass. 226,243 (2015)rKmigrant's stri 



ance with the notice of delault required by paragraph 22 was necessary in order for the 
Emigrant's failure to strictly comply rendered the sale void."); 
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£& v. Automotive Maintenance Mach. Co. 324 U.S. m;m ,89 L Ed, mi, 65 & CL 993 


(1945). ""While ’equity does not demand that its suitors shall have led Mamdm lives'... a* to 
other matters, it does require (hat they shad have acted Itiriy and without fraud or deceit as to die 
oonlrovCTsy in jssue. 1 "* EklftLHyMat &Research On. v. Tfatnmdpr r dOM hw A rr q 195,200 
(1996), quoting. Precision Instnime ot Mfit Co. at 814-815. Aa alleged in the Complaint and 
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supporting affidavits, Defendants engaged in fraud and deocipt in seeking to enforce an 
unenforceable and illegal mortgage loan that was originally procured by fraud and materiaI 
misrepresentations, and foJsely claimed noteholder status through false swearing and concealed 
pertinent evidence (118-page agreement between FDIC and Chase). Defendants knowingly 
relied on false affidavits and incomplete evidence to claim ownership and enforce an unformed, 
lime-barreddehi that was otherwise) illegal and unenforceable. Tltcrcfoic, on the basis of Eaton 
an£ l 0? a ti ez '» with no authentic note Defendants lack jurisdiction and amJhority to foreclose, and 
given foe wrongful conduct by originators and grantors, ratified and advanced by the defendants, 
the doctrine of unclean hands bars them from enforcement of the mortgage loan including the 
equitable remedy of foreclosure. 
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ife Assoc, Jim. v. IJfisii. 423 Mass. 8] (199$) ("Granting specific 
Ija 'l ll-attlldlawin this Commonwealth that real property is 
hat money damages will often be inadequate to redress a deprivation of an interest in 
the attachment context, Ihc impairment of both marketability and mortgageabiltty 
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HP fi FlQSffij Ml 11^ lilfiffil^r ^ di" her home may well be lost.” Plnti v. Emigrant 
Inc., 472 Mass.. 226,242 (20l5)(emphasis added). Federal cases in the context of 


14 ‘4 side from the issue of damages, irreparable injury is suffered when one is 
lis home. Real property and especially a home is unique. “ Johnson v. U S. 
Agrioatums- ™ F.2d 774,789 <1 1 Lh Cir. 1084). “Wrongful eviction, as a matter of law, 

v- Artery QrKaniyation, Inc., 69 1 F.Supp. 1459. 1461 (I). 
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opertics would be impossible. A corollary to any ownership interest in 
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deed and having the public record reflect (be name of a different owner. See, PebraJ 
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I a short-lcrm delay poslptmomwl of the foreclosure sale, but rather, sluid to benefit from 

judicial review. Foreclosure sai« art typically canceled and/or rescheduled all Hie time due to 
sudh factors as weaker, expected tom out, lack ofbidders, insufficient b»*, due diligence 
required of foreclosing bank to determine desirability (risky. liability) Of taking ownership of a 
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iy or postponement of the foreclosure sale, but rather, stand to benefit fiom 
Foreclosure sales are typically canceled and/or rescheduled all the time due to 
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affect Defendants ability to conduct such a sale in (lie future. Even ifDcfcndhnte wcrcto 
prevail, it is of greater vatoe to Defendants to judicially rule out the potential for future and 
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Under these circumstances, the balance between the competing risks cuts in favor of the 
moving party such that a preliminary injunction should issue. <l [AJ substantial possibility of 
success on the merits warrants issuing the injunction" Packaging hukstrlas Group, Inc. y. 
Cheney, 380 Mass. 60M17n. I2.405R&2d 106,112 n. 5 (1980). 

WHEREFOR, based on the Complaint, affidavits, supporting documents and exhibits, the 
plfuntiff respectfully prays this honorable Court allow his motion for specific performance and a 
temporary restraining order and, following an opportunity for Defendants to be heard, enjoin the 
Defendants preliminarily pending the outcome of the suit, and enter such restraining orders to 


restrain Defendants, their respective agents, servants, employees, representatives, or attorneys, 
and specifically, the auction company, Commonwealth Auction Associates, Inc., from the 
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li IIH li! i ... contfcictmg a foreclosure sale of plaintiffs’ properties at 
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I (bJ attempting to or actually taking possessi on of the property located 

at 239 Starboard Larne, OsterviUe, MA; * 

(c) interfering in any way with plaintiffs’ possess ion or ownership in the 
I properties located at 230 Starboard Lane, Ostervilte, MA; and 
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SUPERIOR COURT 
BARNSTABLE. S8 


FILED 


JIIL 3 ft 2018 




COMMONWEALTH OF MASSACHUSETTS 

THE TRIAL COURT 
SUPERIOR COURT DEPT. 
CIVIL ACTION NO. 


lllliillliailllBIhill 


: 





Scott Smith 
PLAINTIFFS 


JPMprgan Chase Bank, NA and 
j|ll|fii : NatmonLaw Offices, PC 
DEFENDANT’S 


affidavit OF scorr SMITH 

1, Scott Smith, upon personal information, certify under the pains and penalties of pcijury 
that the facts pertaining to my home and the purported mortg;ige I tun, as slated in the emergency 

,te lo ihe best of my knowledge 
aint are true urid accurate copies 
, and sale date ootfc*|p 

respectively, that were provided to us and/or appear on the public record as the documents they 
represent to be and from the sources stated therein. 

In my copy ofthe closing documents there was no truth-in-lending disclosure provided to 
my wife as the co-mortgagor. 

July 27 ,2018 
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BARNSTABLE. SS. 

! 1f1: : 


COMMONWEALTH OF MASSACHUSETTS 

TUB TRIAL COURT 
SUPERIOR COURT DEPT. 
CIVIL ACTION NO. 


Scott Smith 

illCiMIlii! 


v - 

JPMorgan Chase Batik, NA and 
Harmon Law Office, PC 
DEFENDANTS 






AFFIDAVIT OF BRIAN WASSER 

I, Brian Wasser, being duly sworn, do depose and state as follows: 

1. lam counsel for the Plaintiff and make this Affidavit based upon my own personal 
knowledge. 

2. Complaint Exhibits A, U, H and 1 ate true and accurate copies of the subject note, 
mortgage, property description and notice ol'right to cancel taken horn the borrower’s 
cop ies of the closing document given to my client by the purported lender, and the 

| mortgage and property description are consistent wilh the mortgage and property 
inscription recorded at the Barnstable County Rcgistiy of Deeds of the Land Court, 
Document No. 1024999. 

3. Complaint Exhibits C-CJ arc true and accurate copies of the documents 1 researched 
online and downloaded or printed from the U.S. Securities and Exchange Commission's 
website (Exs. C, E and G); the Boston City Clerk’s dba scare!) website (Ex. D); and the 
U.S. Treasury’s website. 1 

4. The emergency motion for injunctive relief (“Motion”), Exhibit I, is a true nrid accurate 
copy of the pages printed from defendant, Hannon I.aw Office, PC’s website, and from 
its auctioneer, Commonwealth Auction Associates, Inc.’s website. 

5. Motion, Exhibit 2, is si tnse and accurate copy of the loan application form taken from the 
borrower’s copies ol' the closing documents given to my client by the purported lender. 


' hrtps:.'Avww.i:rME.iuy. l _;ov'ubout'a/^iii;iUi*aial- 

3trucUir^iM>ocusiieiMfl! , ln 1 iipcclor%20GunLial%2<)Tiioiiuti%27i%20WaMuW20\.VriltMi%aM^e«liiiiotiy%20'1-l6- 

20UI.|xU* 


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































rer«n& 


Mvar.twnmstJctl«i9.coni 


Harmon Law Offices, P.C. (/) 

HOME (/} PAYOFF AND REINSTATEMENT REQUEST (/PAYOFF-AMO-REINSTATEMEMT-REQ 

DIRECTIONS TO HARMON LAW OFFICES (/OlftECTIONS-TO-HARWOH.LAW'OFFlCES.HTML) 




Wc utilize different auction companies to conduct our foreclosure auctions. The links to tt 

■■■IIP 

The auction companies below update their sale schedules on a regular basis. If the sale y 
websites, please contact our office and we can pirovJde you with the status of the. schedule 

Commonwealth Auction Associates, Inc. (http;//www.eoinmonwealthauction.c 

Commonwealth Auction Associates, Inc. also maintains an Auction Schedule line at ( 617 ) 
evening to reflect the next day's active auctions. Please cfick the link above to visit their v 
information. 

Irving Shechtman ft Company, Inc (http://www.auctionsri.coni/) 

Once in the site, select Real Estate from the link bar on the left to obtain the auction sche 

D9rf**** HAtA that InrfJnnc ora fromianHu raaimlM nr MAChVinaH IN* fn (ha hei r 
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Note*: 




7/31/10X8 J:llPM 
238 STARBOARD LANE, OSTERVILL* (BARN1STABI 
Mtoandtasom 

1824999 Page: 159064 and 


|jl 


4 , 




W :L 


County; BumtuU* 
Deposit: 150 , 000.00 
Not«s: 



iMAPBMESti 





1 







7/31/KH8 1:08 PM 
179. 

County; Prnnklla Book: 8999 Page: 206 

Deposit: *5,000.00 

Notes: 


! | i| 

ijiiij 


1111 111 




[M^BUfST] 


I !l8!l|iSiH)iil | 


h: " 



ip™i 

Hi 
■pm 


. p ■ * 






II' |i' " 

Hiiii 


7/31/2018 1:09 PM 

4 Hill Street, SoiUh Easton, Massachusetts 
County: Bristol (Northern) Back: 20202 Page: 19*1 

Deposit: $5,000.00 
Notts; 

(MAF-awtST' 





I. 


f 


7 / 31 / 20182:00 PM iv 

99 Pine Avenue, Hynnni'i. Msssachnscttb 

County: Barnitahle B®|ki3113^ Pf80*** 
Deposit: $15,000.00 
Notes; 


1 







7/31/2018 3: 

County: Essex (SoullwtE) Book: 

Ih.nf.aits *5.000.00 


■■>1 
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I ill 


* 


















































































































































































































































































































































































































































-M-OB 






11 *41« imUOH WfWl 

s/l IIIVM M 


‘nHHXupoui i 


MU p, oo Vo » t-jn 


*SSR3lS»mm t 

,:r- — ■■ 


IsSOECT 


[U IHFQRWtAI 


iRVILLE, MA ttfltl 


*'w3TF 


,,.Dj gg£». 




■if^dnoi: «- 3 H. 


tuhdrl Ufo 


|M Cot* Upturn It^cvKij 


TTwiTia i7*Hrvinc£: 


Or*jindOiiM 
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le^riAAvaV^r^TlnLli^ 


pi/?y/ig6g| i> 


l-jHinJtd LJ[ UWrfOtd >^«k 


IUVMMfc4 mvA*. 


*kr. All*. fin 


3» STA«BO*«ii LANE 


NJWna i'ktta’tnfarf Aali 


Ua3^ 


b<arrav,":r 


rtf- trr.WLQYMEWT iNFORtfATIDtHT 


W t Muro of brrjA>/«C 

CPILPCT. LLC 

IS New STfiBsT 

err. JQHNSMlUE, mf 19452 


rnttnwHS^ 




DLiMaanfeSi 


■* f". r' fcrTtf***’! : 


f*M d ilaJipu 


'**« 6 MMon wr*. 

N PP 1 '' ' „"w yyt pHrwMfciftii;!]!■; 


iGad Cr»p#|W i 
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7H7WH* 


CamnwrtwGfllfi Auction# 



Notes: 

■EBB 



Uim ir , 

■ifc ■■ 5 ft"" ■ 

il!i!: i!|li!l!!? r ; ■ 

. : A* 

P' . • I- >i!b>il 

■ HMBi 





iu nBIBSlIilimHI 


*1111 
I iBI 


1 


7/31/10181 :ll PM 

231 STARBOARD LANE, OSTERVILLE (BARNSTABLE), 
Miuaadiasetts 

County; Barnstable Bnk; 1824999 Page: 159064 and 

Deposit; £90,000X0 

Note*: 

7/31/20181:01 PM 

179-181 WELLS STREET, GREENFIELD, MgiisdiutlO 
County; Frunklln Book: 5955 Page: 206 
Deposit: 85,000.00 
Notes: 


7/31/2018 1:00 PM 

6 Hill Jtnrt, South Eartjn, MusschuKtts 
County: Bristol (Northern) Book 20202 Page: 194 
Deposit: *5,000X0 
Notes:, 

mm&l. 

7/31/20182:00 PM 

99 Pine Avenue, Hyannis, Massachusetts 
County: Barnstable Bank:. 31139 Page: 55 
Deposit: $15,000.00 
Notes; 


M¥iwnvE>T 


7/31/2018 3:00 PM 

47 CAIKJT STREET, KKVKKCY, Mauaclmiette 
County; Essex (Southern) Book: 22110 Page: 115 
Deposit: 85,000.00 
Nutas: 


[MAVqUfM 


Postponed 


' 7/31/2018 3! Dll DAI 
( 19 Quincy Way, Unit 19,17-19Quiacy Way Condominium, Attlchnro, 
| Massachusetts 

County: Bristol (Northern) Bank 14659 Page; 119 
| Deposit: $5,000X0 
| Nates: 

■ Postponed. to 9/04/J 8 fa) 1 2 : (Ml pm 

ImapoOli-tI 


] 7 / 31/2018 3:00 PM 


| ; > } ,, 
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